3

V.

For the best experience, open this PDF portfolio in
Acrobat X or Adobe Reader X, or later.

Get Adobe Reader Now!



http://www.adobe.com/go/reader


From: Heather Harp

To: Grp. City Council and City Web Site
Subject: Late to LUP

Date: Wednesday, May 19, 2021 9:19:07 AM
Colleagues,

I have some business to attend to for other work matters, but
will be joining you late to Land Use + Planning.

Ciao,
Heather

Heather Harp
Ward 3 Councilwoman
Missoula, Montana
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From: Ryan Aikin

To: Grp. City Council and City Web Site

Subject: Public Comment re: Municipal Court Ordinance
Date: Wednesday, May 19, 2021 9:08:11 AM
Attachments: Public Comment re Municipal Court.pdf

Dear City Council Members,

Please find attached my public comment regarding the Municipal Court Ordinance currently
under consideration. Please let me know if you have any questions.

Thank you,
Ryan Aikin
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May 19, 2021

Missoula City Council
435 Ryman St.
Missoula, MT 59802

Re: Municipal Court Ordinance
Dear City Council Members:

On May 4, 2021, Judge Kathleen Jenks issued a statement to this council regarding the pending
amendment that would create three municipal court judges. Judge Jenks dedicates a substantial
portion of her statement to criticizing the Office of the Public Defender (“OPD”). Speaking in
my individual capacity as a Missoula resident who also works as an Assistant Public Defender, I
am compelled to respond to Judge Jenks’ criticisms, which I believe are misguided and

misinformed.

First, a word about the role of public defenders. The right to counsel in criminal proceedings is
guaranteed by both the United States and Montana Constitutions. Individuals who are accused of
certain offenses, but who lack the financial resources to hire private counsel, are entitled to a
court-appointed public defender to represent them in court.

Public defenders have many important duties to their clients. To name just a few: ensuring
clients understand their rights, including the right to plead guilty or not guilty, and the right to a
trial by judge or jury; reviewing evidence provided by the prosecution, which may include police
reports, witness statements, photographs, video and audio recordings, and medical and other
technical reports; conducting independent investigations to either verify or challenge the .
prosecution’s evidence; advising clients on the risks and rewards of various courses of action;
reviewing and negotiating plea offers; and, where appropriate, representing clients at trial.

Carrying out these obligations takes time and resources, both of which are in short supply in
Missoula’s overburdened criminal justice system. So it is understandable why Judge Jenks would
assert that “OPD practices represent the single biggest resource drain for the Municipal Court.”
Certainly, the court would be much more efficient if the right to counsel did not exist. City police
officers could simply haul defendants into court where prosecutors could present their case
without contradiction and judges could declare defendants guilty and proceed directly to
sentencing. All without challenge from pesky public defenders.

Fortunately, our state and federal constitutions prohibit such injustice. In fairness to Judge Jenks,
she has not called for the outright abolition of OPD. Instead, she lays blame for the court’s
inefficiencies on OPD without critically examining the role played by other actors in the criminal
justice system, such as police officers, city attorneys, and even municipal court judges.

Unlike police, prosecutors, and judges, public defenders are ethically obligated to act solely on
behalf of their clients. Also unlike these other actors, defense counsel lack any discretion to
reduce caseloads. Police officers have discretion when charging someone with a crime.







Prosecutors have discretion whether to pursue those charges in court. Judges can and should hold
parties before them accountable for their decisions and for abuses of discretion. Defense counsel,
by contrast, can only help their clients respond to the decisions made by these other officers of

the court.

Judge Jenks specifically criticizes public defenders for delays caused by a lack of
communication with clients. Individuals who qualify for public defender services are, by and
large, indigent. Many do not have consistent access to phones or internet, and many more do not
have stable residences. This often makes it difficult for defense counsel to reach their clients.
Sometimes defendants appear for scheduled court hearings without having spoken to their
attorney. Public defenders, who often have more than a dozen cases scheduled for a single one-
hour hearing, then must rush to explain important information to their clients and help them
make on-the-fly decisions about how to proceed. Clients, many of whom suffer from mental
illness, learning disabilities, or other issues affecting comprehension, struggle to make informed
decisions under these circumstances. Often the result is a request for more time by defense
counsel. Judge Jenks calls these requests a “huge frustration.” Imagine the frustration defense

counse] feel.

These difficulties are often compounded by inaction on the part of the Missoula City Attorney’s
Office. In most cases, the first significant court hearing following arraignment is the Omnibus
Hearing, which generally takes place about two months after charges are filed. At this hearing,
counsel are expected to be prepared to discuss important matters such as their intent to raise
certain defenses or file pre-trial motions, the existence of a plea agreement, and any concerns
about the mental health of the defendant. This is also when defendants often assert their
constitutional right to a trial before a judge or jury.

To make informed decisions on these matters, defense counsel must fully review all available
evidence and discuss it with their client. Unfortunately, it is common that crucial evidence such
as police body camera footage is not disclosed by the City Attorney’s Office until just days or
hours before the omnibus hearing, if it is disclosed at all. (By contrast, Missoula County
Attorneys usually provide all available evidence weeks before the omnibus hearing.) When
defense counsel do not receive full discovery with sufficient time to review it before a critical
hearing, they must make important decisions about the case with incomplete information, or else
request more time, to everyone’s frustration.

The most significant decision a defendant must make is whether to proceed to trial before a judge
or jury. Waiving the right to a trial and deciding to plead guilty is a significant choice that must
be made “knowingly and intelligently”—in other words, with a full understanding by the
defendant of the consequences of their decision. When defense counsel has not received
complete information from the prosecutor or had sufficient time to review it and discuss it with
their client, they have little choice but to preserve their client’s rights by setting a case for a tnial,
knowing that they can change their mind when more information becomes available.

For better or worse, many cases are resolved short of trial through plea negotiations in which the
prosecutor agrees to amend or drop certain charges, or to recommend a specific sentence the
parties have agreed on. This obviously requires communication between defense counsel and the







prosecutors. Judge Jenks blames public defenders for not discussing their cases with the city
attorneys until the eve of trial. In my experience, it is generally the city attorneys who fail to
engage in timely, good faith plea negotiations. Emails to prosecutors early in the life of a case
frequently go unanswered, or else receive responses clearly reflecting the city attorney is
unfamiliar with the details of the case, making agreements difficult. As a result, many cases are
not resolved until trial approaches and, hopefully, all parties have a better understanding of the
case.

The current municipal court judges have shown little interest in holding anyone other than public
defenders accountable for an overburdened system. Charges referred by police officers are filed
by city attorneys and accepted by the court with little regard for whether they are supported by
probable cause or by the interests of justice. Public defenders are blamed for delays, while the
city attorneys’ role in creating delays is ignored. Increasing the number of municipal court
judges may help alleviate some of the pressure on Missoula’s justice system. But it will not solve
all the court’s problems. Certainly not unless the incoming judges are committed to creating a
fair, efficient, and humane justice system, and are willing to hold all parties—including police
and prosecutors—accountable for their responsibilities.

Sincerely,











From: Rylan Cannon

To: Grp. City Council and City Web Site
Subject: Two questions?
Date: Wednesday, May 19, 2021 8:08:08 PM

Hi my name's Rylan. I lives in Missoula Mt, my whole 20 years, and I've lived next to this
park that I believe is truly the embodiment of Missoula and Montana itself, a mixture of nature
and city. As it turns out a company does plan to build on said land condos, something the
average Montanan can hardly afford and at the loss of what is essentially something we can
never get back. I was hoping there might be a way for us, the city and it's people, to save it
from being built on and to keep it as it is.

Another question I and many Missoulians have is what is the plan for lowering rent? As you
may have noticed, many are suffering from insufficient income from lack of proper living
wages and an influx of newcomers buying property and coming in from other states where
income is substantially higher leaving many of us to suffer at the hand of high rent prices
while trying to balance kids and work. This on top of not being able to put any money away to
live or even afford healthcare is incredibly taxing on the average citizen. Is the local
government in a position at all to help the local population? Thankyou for taking the time to
read this and respond, I hope you have a wonderful day and are staying safe.
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